INFORMATION PAPERS anp
CASE STUDIES



RIGHT

THE

RIGHT TO FOOD
GUIDELINES

INFORMATION PAPERS anp
CASE STUDIES

OOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOO
000000000



Reprinted 2007

The designations employed and the presentation of material in this information
product do not imply the expression of any opinion whatsoever on the part

of the Food and Agriculture Organization of the United Nations concerning the

legal or development status of any country, territory, city or area or of its authorities,
or concerning the delimitation of its frontiers or boundaries. The mention of specific
companies or products of manufacturers, whether or not these have been patented, does
not imply that these have been endorsed or recommended by the Food and Agriculture
Organization of the United Nations in preference to others of a similar nature that are
not mentioned.

The views expressed in this publication are those of the author(s) and do not necessarily
reflect the views of the Food and Agriculture Organization of the United Nations.

ISBN 978-92-5-105512-0

All rights reserved. Reproduction and dissemination of material in this information
product for educational or other non-commercial purposes are authorized without

any prior written permission from the copyright holders provided the source is fully
acknowledged. Reproduction of material in this information product for resale or other
commercial purposes is prohibited without written permission of the copyright holders.
Applications for such permission should be addressed to:

Chief

Electronic Publishing Policy and Support Branch

Communication Division

FAO

Viale delle Terme di Caracalla, 00153 Rome, Italy

or by e-mail to:

copyright@fao.org

Copies of FAO publications can be requested from:

Sales and Marketing Group

Communication Division

Food and Agriculture Organization of the United Nations
Viale delle Terme di Caracalla

00153 Rome, Italy

E-mail: publications-sales@fao.org

Fax: (+39) 06 57053360
Web site: http://www.fao.org/catalog/inter-e.htm

© FAO 2006



FOREWORD

The latest major international development concerning the right to food took
place in FAO in November 2004 when its Council unanimously adopted the
Voluntary Guidelines on the Progressive Realization of the Right to Adequate
Food in the Context of National Food Security. This was an important event
for several reasons. It was the first time that human rights had been discussed
in substance within FAO. It was also the first time that countries negotiated
on what should be done to implement and realize a recognized economic,
social and cultural right. FAO welcomed the Voluntary Guidelines as a tool
for the achievement of the hunger reduction target of the first Millennium
Development Goal and eventual achievement of food security in the world.

The negotiations took two years. They were facilitated by the FAO
Secretariat. Uncertainties and controversies about the right to food and its
implications, as well as concerns about the legal implication of the Voluntary
Guidelines emerged. The FAO Secretariat thus produced a number of
information papers on different subjects to facilitate the negotiations on
contentious areas.

We believe that the papers reproduced here facilitated the negotiations and
remain relevant for implementing the Voluntary Guidelines. Countries need to
examine the implications of the Voluntary Guidelines and to reach consensus
about appropriate action to take in each case to pursue the right to food . The
studies analyze crucial questions such as whether the right to food can and
should be justiciable, whether international trade agreements are compatible
with the right to food, what the implication of the Voluntary Guidelines are
for States that are not parties to the International Covenant on Economic,
Social and Cultural Rights, and lessons to be learned from the experience of
countries that have already taken steps to implement the right to food.

With the adoption of the Voluntary Guidelines the world now has
concrete and practical recommendations on how to realize good food security
policies within a human rights framework. The challenge for States is to
recognize their obligations to put an end to hunger and poverty and put the
VoluntaryGuidelines into practice. FAO will continue to support its Member
Nations in this endeavour by further developing the normative and operational
aspects of the right to food. It is our hope that this publication will contribute
to a better understanding of the right to food and its progressive realization.
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Assistant Director-General Legal Counsel
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INTRODUCTION:
BACKGROUND AND
PURPOSE OF THE
INFORMATION PAPERS

1. BRIDGING THE GAP BETWEEN LEGAL RECOGNITION
AND EFFECTIVE REALIZATION

The right to food has been recognized as a human right since the Universal
Declaration of Human Rights in 1948, in numerous binding and non-
binding legal instruments, notably Article 11 of the International Covenant
on Economic, Social and Cultural Rights (ICESCR).! However, guidance
on its implementation was not available until 2004 when, after two years
of negotiations under the umbrella of FAO, Member States adopted the
“Voluntary Guidelines to Support the Progressive Realization of the Right to
Adequate Food in the Context of National Food Security ™.

The Voluntary Guidelines were developed to fight hunger and malnutrition
using a rights-based approach. The need for better realization of the right to
food is evident given the persistent high prevalence of undernourishment and
hunger. FAO estimates that 852 million people were undernourished worldwide
in 2000-2002: 815 million in developing countries, 28 million in countries with
economies in transition, and 9 million in industrialized countries’.

2. THE CALL FOR A VOLUNTARY INSTRUMENT ON THE
RIGHT TO FOOD

The process towards the adoption of the Voluntary Guidelines began in 1996
with the World Food Summit. The Rome Declaration on World Food Security
“reaffirmed the right of everyone to have access to safe and nutritious food,

! See, Extracts from international and regional instruments and declarations, and other
authoritative texts addressing the right to food, FAO Legislative Study No. 68, Rome, 1999.

2 http://www.fao.org/docrep/meeting/009/y9825¢/y9825e00.htm.

3 FAO, 2004, State of Food Insecurity in the World (SOFI) 2004, Rome.
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consistentwith therighttoadequatefood and the fundamental rightof everyone
to be free from hunger”*. Moreover, Objective 7.4 of the accompanying Plan
of Action also mentioned, for the first time, “the possibility of formulating
voluntary guidelines for food security for all”.* In the inter-summit period,
important right to food follow-up activities took place which culminated
in the adoption of General Comment 12 on the Right to Adequate Food®
adopted in May 1999 by the Committee on Economic, Social and Cultural
Rights, the supervisory mechanism of the ICESCR. When States reconvened
at FAO for the World Food Summit: five years later in June 2002, the idea
of developing a voluntary instrument on the right to food was generally
supported: States invited the FAO Council “to establish at its 123rd Session an
Intergovernmental Working Group, with the participation of stakeholders ...
to elaborate, in a period of two years, a set of voluntary guidelines to support
Member States” efforts to achieve the progressive realization of the right to
adequate food in the context of national food security.””

3. THE DEVELOPMENT OF THE VOLUNTARY GUIDELINES

The FAO Council created the Intergovernmental Working Group (IGWG) as
a subsidiary body of the Committee on World Food Security on 29 October
2002. Some 90 member states of FAO and several UN-agencies participated
in the meetings. Relevant international and regional institutions, as well as
NGOs, civil society groups, parliamentarians, academic institutions and
foundations as well as the private sector were invited to participate in the
work of the IGWG as observers.

After almost two years of discussions and negotiations, the IGWG adopted
the Voluntary Guidelines by consensus at its fourth session on 23 September
2004. They were subsequently endorsed by the Committee on World Food
Security and adopted by the FAO Council. The Guidelines are composed
of three sections: I. Preface and Introduction; II. Enabling Environment,
Assistance and Accountability; and IIL. International Measures, Actions and
Commitments. Section II contains 18 very specific guidelines that deal with
issues ranging from good governance and the need for legislation, to food
safety nets and to access to natural resources.

+World Food Summit, Rome Declaration on World Food Security, FAO, Report of the World
Food Summit, Rome 13 to 17 November 1996, Part I, Appendix, Rome, 1996, para. 1.

> World Food Summit, Plan of Action, FAO, Report of the World Food Summit, Rome, 13 to
17 November 1996, Part I, Appendix, Rome, 1996.

¢ General Comments are issued by all the Treaty Bodies and are generally considered to provide
authoritative , interpretation of the treaty provision in question.

7 Report of the World Food Summit: five years later, Part one, Appendix. Available on
http://www.fao.org/docrep/meeting/005/y7106e/y7106e09.htm
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The establishment and work of the IGWG represent a major new
development in the field of socio-economic rights. For the first time, an FAO
body discussed the right to food in substance and detail, and States agreed on
the meaning of this right.

4. THE ROLE OF FAO AND OF THE INFORMATION PAPERS

During the negotiation process, FAO facilitated the work of the IGWG by
providing technical assistance where needed. The information papers and case
studies report reproduced here were developed in this context. The topics
of the information papers reflect issues that were controversial amongst
the IGWG’s Members or complex legal questions for which clarification
was requested. In addition, five country case studies were commissioned
to assemble knowledge of best practices regarding the right to food. Their
findings are shared in the case studies summary report.

All papers were initially published as meeting documents and are available
at www.fao.org/righttofood. They are reproduced here in the format in
which they were published. Since the papers were drawn up to support the
negotiation process, they are concise and written for a non-specialist audience.
The purpose of publishing the papers in this collection is to provide a source
of information on a variety of aspects of the right to food for development
practitioners in governments and UN agencies, for civil society as well as for
academic institutions.
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